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Mandate 

In September 2021, the White House issued a COVID-19 Action Plan that would affect 

employers with 100 or more employees. Under this plan, employers would be required to ensure 

their employees are fully vaccinated in the workplace, except for those employees who have 

medical reasons, or those who are entitled to a reasonable accommodation because they have a 

disability or religious beliefs that conflict with the vaccination requirement. The Occupational 

Safety and Health Administration (OSHA) was tasked with developing the rule to be 

implemented through an Emergency Temporary Standard. 

On November 5, 2021, OSHA published the COVID-19 Vaccination and Testing Emergency 

Temporary Standard (ETS), which made it effective immediately. The ETS requires covered 

employers to “develop, implement, and enforce a mandatory COVID-19 vaccination policy, with 

an exception for employers that instead establish, implement, and enforce a policy allowing 

employees who are not fully vaccinated to elect to undergo weekly COVID-19 testing and wear 

a face covering at the workplace.”
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Challenges to the ETS Within 24 hours of its publication, more than 27 states and a bevy of 

employers, religious organizations, and individuals filed cases challenging the ETS. On 

November 6, 2021, the U.S. Court of Appeals for the Fifth Circuit Court issued a temporary 

injunction, citing “grave statutory and constitutional issues.” While the Court’s temporary order 

has delayed enforcement of the ETS, it does not mean it has been struck down or ruled invalid. It 

means that until the legality of the vaccines and testing mandate can be reviewed and likely 

further appealed to the U.S. Supreme Court, its mandates will not be in effect. 

On November 12, 2021, the U.S. Court of Appeals for the Fifth Circuit granted a motion to 

stay OSHA's COVID-19 Vaccination and Testing Emergency Temporary Standard. The court 

ordered that OSHA "take no steps to implement or enforce" the ETS "until further court 

order." As a result, OSHA has suspended activities related to the implementation and 

enforcement of the ETS pending future developments in the litigation.
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https://www.osha.gov/coronavirus/ets2
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